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The Financial Services Authority and the Financial Ombudsman Service Limited invite
comments on this joint Consultation Paper. Both the FSA and the Financial
Ombudsman Service Limited will receive copies of all responses.

Comments should reach us by 31 August 2000. You can send your response by
electronic submission using the form on the FSA’s website (at www.fsa.gov.uk/pubs/
cp/cp49_response.html), in writing or by e-mail to the following;:

Miles Larbey

Complaints Oversight and Policy Department
The Financial Services Authority

25 The North Colonnade

Canary Wharf

London E14 4HS

Telephone: 020 7676 0820
Fax: 020 7676 9713

E-mail: cp49@fsa.gov.uk

It is the FSA’s policy to make all responses to formal consultation available for public
inspection unless the respondent requests otherwise.
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Executive summary

This paper provides feedback on Consultation Paper 33 (CP33), which sought
views on detailed proposals for the new arrangements for handling consumer
complaints under the new regulatory framework. It also sets out for comment
the draft rules which the FSA and the Financial Ombudsman Service Limited
(FOS) propose to make in the light of responses received. These rules will
appear in the Redress Block of the FSA Handbook of Rules and Guidance,
which will also contain the rules relating to the Financial Services
Compensation Scheme.

Under the Financial Services and Markets Bill (FSMB), responsibility for
making the complaints handling rules relating to firms falls to the FSA.
Responsibility for the rules relating to the various aspects of the Financial
Ombudsman Service (the Scheme) is shared between the FSA and the FOS,
the company which the FSA has set up to operate the new Scheme. Both the
FSA and the FOS are required to consult on the draft rules before they can be
made and the FOS’s rules are subject to the approval of the FSA. Like CP33,
therefore, this paper is issued jointly by the FSA and the FOS.

The draft rules contained in this paper will apply to all FSA-authorised firms
which conduct business with persons who are eligible to refer a complaint to
the Scheme. These firms will be subject to the Compulsory Jurisdiction of the
Scheme and are likely to include any firm which conducts ‘retail’ financial
services business, including investment firms, deposit takers and general
insurers. These rules will also apply (by contractual agreement) to
unauthorised firms which choose to join the Voluntary Jurisdiction.

The activities covered by the Compulsory Jurisdiction are specified by the
FSA; those covered by the Voluntary Jurisdiction are specified by the FOS.
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Outline of paper

4  Chapter 1 introduces the paper and provides feedback on the following main
issues which were consulted on in CP33:

e the scope of the Scheme, including who should have access to the Scheme,
which firms and activities the Scheme should cover and what the
territorial limits on the Scheme’s scope should be;

e the Scheme rules which will govern the way in which complaints will be
handled under the Scheme;

e the funding of the Scheme;

e complaints handling by firms — a single set of requirements for all FSA
authorised firms.

5 The paper summarises the responses received to CP33. Most of the FSA’s and
the FOS’s proposals were supported by the majority of respondents. However,
some proposals have been modified or clarified to accommodate concerns
expressed by respondents and these are explained in this chapter.

6  Chapter 2 provides a commentary on the draft complaints handling rules for
firms and the draft ombudsman scheme rules, which are set out in Annex A —
with the exception of the draft funding rules (see below).

7  In order to make the rules comprehensible and accessible to those who will
have to refer to them, we have sought to produce a single coherent set of rules,
rather than a series of separate instruments which mirror the FSA’s and FOS’s
different areas of responsibility under the FSMB. Wherever possible, the
requirements relating to the Compulsory and Voluntary Jurisdictions are
identical and, in order to avoid duplication and undue complexity, a sub-
stantial number of rules are therefore ‘common’ rules, which will be made by
both the FSA and the FOS under their respective powers under the legislation.

8  The draft rules are based on the provisions of the FSMB as it currently stands.
Transitional provisions will be made under the FSMB once enacted. However,
we expect that the Scheme will be able to deal with pre-N2' complaints which
the relevant existing schemes would have been able to handle.

9  Chapter 3 contains a statement of the FSA’s reasons for believing that the
proposed rules and guidance are compatible with its general duties under the

1 ‘N2’ is the date when the FSA and the FOS will assume their full powers. The date of N2 has not yet finally been decided.
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FSMB. The FSA believes that the new complaints rules and the existence of
the FOS, which will play a key part in the new regulatory system, will help it
to meet its statutory objectives, particularly its consumer protection objective.

Chapter 4 contains a cost benefit analysis of the new arrangements, as
required by the FSMB.

Annex A sets out the draft rules which the FSA and the FOS respectively
propose to make. These will replace the various different arrangements which

currently apply to firms with a single set of requirements at N2.

The draft rules comprise four chapters:

Complaints Handling Procedures for Firms;

Jurisdiction Rules;

Complaints Handling Procedures of the Scheme; and

Standard Terms (for participation in the Voluntary Jurisdiction).

The draft funding rules (which will form a fifth chapter) are not included in
this paper and will be published separately for consultation later this year. The
FSA has decided to postpone consultation on these rules for two main reasons.
This will provide further time for the Industry Funding Group (which has been
providing us with valuable assistance) to help us to develop our views on how
the funding proposals should be refined in order to achieve a result which is
equitable across all industry sectors. It will also enable us to co-ordinate
publication of these proposals with the publication of proposals for funding
the FSA, on which a separate consultation paper is due to be issued during the
summer.

The draft rules reflect policy decisions which have been taken following
careful consideration of the responses received to CP33 (and the FSA’s earlier
consultation paper, CP4). The feedback statement explains the reasons for the
conclusions which we have reached. The FSA and the FOS now invite
representations on the draft rules (including the Category Codes for reporting
purposes) set out in Annex A by 31 August 2000.
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1.1

1.2

1.3

1.4

Introduction and
responses to CP33

Introduction

The FSA and the FOS? published a joint Consultation Paper (CP33) in
November last year. This sought views on detailed proposals relating to the
arrangements which should apply for handling consumer complaints under
the new system of financial services regulation, both within firms and within
the new single ombudsman scheme.

The purpose of this paper (which is also a joint paper) is to provide feedback
on CP33 and to seek views on the rules’ which the FSA and the FOS propose
to make in the light of that consultation.

In this paper, references to the ‘FOS’ are to the Financial Ombudsman Service
Limited, which has been set up by the FSA to be the Scheme Operator.
References to ‘the Scheme’ or to ‘the Financial Ombudsman Service™* are to
the legal framework contained in the FSMB.

Since the publication of CP33, significant further progress has been made in
bringing together the eight existing dispute resolution schemes (‘the existing
schemes’’) which the Financial Ombudsman Service will replace in advance of
the implementation of the FSMB. In particular:

Previously known as the Financial Services Ombudsman Scheme Limited (prior to an amendment to the FSMB
during Committee stage in the House of Commons).

This paper provides feedback on the funding proposals set out in CP33, but does not contain draft funding rules.
Draft rules will be published separately later this year.

Previously known as ‘the Financial Services Ombudsman Scheme’.

Insurance Ombudsman Bureau; Office of the Banking Ombudsman; Office of the Building Societies Ombudsman;
PIA Ombudsman Bureau; Office of the Investment Ombudsman; SFA Complaints Bureau, the FSA Complaints Unit
and the Personal Insurance Arbitration Service.
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e The staff of 7 of the 8 existing schemes® transferred onto FOS contracts on
1 April this year and are now co-located at the FOS’s new premises at
South Quay Plaza in London’s Docklands;

e The FOS has assumed day-to-day responsibility for these schemes under
Service Level Agreements, which have been put in place with each of the
schemes;

® These schemes’ services are now being provided by FOS staff, although the
schemes will retain their separate legal identities and terms of reference
until ‘N2, when the FOS will assume its statutory powers and functions.
(This arrangement is broadly similar to the one between FSA and the
various bodies which it will replace at N2.)

1.5  The rest of this chapter deals with the responses to CP33 and our policy
conclusions.

Responses to CP33

1.6 We received a total of 170 responses to CP33 and are grateful to those who
responded for their detailed and helpful comments on the various issues
which we raised in that paper. A list of the respondents is at Annex B.

1.7  This section of the paper summarises the responses which we received and
outlines the policy conclusions which we have reached in the light of those
responses. As in CP33, these are grouped under the following headings:-

e Scope of the Financial Ombudsman Service
e Scheme Rules, standard terms and costs rules

e Funding the Scheme

e Complaints handling by firms.

6 The Personal Insurance Arbitration Service (PIAS) is run by the Chartered Institute of Arbitrators. No staff will
transfer to FOS but member firms will become subject to FOS at N2.
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Scope of the Financial Ombudsman Service

1.8  The main scope-related issues on which views were sought were:
e  Which complainants should have access to the Scheme?
e Which firms should be subject to the Scheme?

e Which activities should be covered by the Scheme (Compulsory and
Voluntary Jurisdictions);

e What should the territorial coverage of the Scheme be?

e What should the limits on awards be?

Which complainants should have access to the Scheme?
1.9  CP33 proposed that the Scheme should be made available to:
e Private individuals;
e Small businesses with a turnover of less than £1million and fewer than §
employees (including small companies, unincorporated bodies and

partnerships) but with some flexibility for charities; and

e Third parties (in specified circumstances) which fall into one of the above
categories).

(These proposals related to both the Compulsory and the Voluntary
Jurisdiction of the Scheme and across all industry sectors.)

1.10  Private individuals As expected, there was general support for the proposal
that the Scheme should be available to all private individuals, regardless of
their personal wealth. However, opinion was more divided on the extent to

which small businesses should have access to the Scheme.

1.11  Small Businesses The two key issues relating to small businesses on which we
sought respondents’ views were:

(1)  how small businesses should be defined; and

(i) whether a common definition was appropriate for all sectors.
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1.12

1.13

1.14

1.15

Most respondents supported the first part of the proposed double test (ie the
under £1million turnover limit). However, a significant number expressed
concern about the practicability of the additional ‘fewer than 5 employees’
test, which they felt would be complex and time-consuming to administer.
Some were also concerned that this test would exclude some small businesses
which currently have access to an existing scheme. Others sought clarification
about how the tests would be applied in practice. The recently published
Cruickshank Report on ‘Competition in UK Banking’” also expressed views
on this subject, recommending a turnover limit of at least £5million and
removal of the employees test.

The FSA and the FOS have therefore given further thought to the definition of
a ‘small business’. In doing so, we have had regard not only to the responses
to CP33, but also to the responses which the FSA received to its earlier
consultation paper (CP4%), which also sought views on the extent to which
small business customers should have access to the new scheme.

The FSA originally consulted, in CP4, on a £5million turnover limit for small
businesses. However, the majority of respondents opposed this proposal on
the grounds that it was too wide and not in keeping with an ombudsman
scheme designed to provide an alternative dispute resolution mechanism for
those who could not reasonably be expected to go to the courts. The Joint
Committee of both Houses of Parliament which was set up to consider the
draft FSMB subsequently recommended that the ombudsman scheme should
be available to private individuals, not firms. HM Treasury indicated in its
response to the Joint Committee that the Government believed that
‘complaints handling arrangements should in principle be available for some
classes of business, for example, small family firms, who may in practice be in
a position close to that of the individual consumer’.

CP33 therefore proposed a narrower definition — ie the double test of a
£1million turnover limit combined with a ‘fewer than 5 employees’ test.

We noted that a significant number of small businesses would meet each of
these individual tests and that simply lowering the turnover limit or the
number of employees would not result in a significant reduction in the
number of potentially eligible firms. The aim of this double test was therefore
to try to achieve a tighter definition which would limit access to the Scheme
to those small firms whose circumstances were similar to those of private
individuals. However, as CP33 recognised, figures for the number of firms
which would meet both tests are not available.

‘Competition in UK Banking: A Report to the Chancellor of the Exchequer’. Don Cruickshank. March 2000.

‘Consumer Complaints’: December 1997
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1.16

1.17

1.18

1.19

Against this background and in view of the concerns expressed by CP33
respondents, we have decided not to apply an employees test at the start
of the Scheme but to apply a single £1million annual turnover test. (The
£1million limit will apply, in the case of charities, to their income and, in
the case of trustees, to the net assets of the trust.) We do not consider it
appropriate, in the light of our earlier consultation on this point, to
increase the turnover limit at this stage, but we will keep this under
review. The turnover test will apply at the point when the complaint is
referred to the Scheme. The FOS will normally rely on self-certification
by a firm, but will be entitled to ask the firm to provide further proof
where necessary. A subsidiary of a corporate group will be able to use the
Scheme only where the group as a whole meets this test.

Charities CP33 recognised that some flexibility might be needed for charities
and non-profit-making bodies and this was supported by those who
commented on this point. We believe that removing the employees test will
meet this concern, since further research has revealed that 98% of registered
charities would qualify for access to the Scheme under the proposed
£1million income test.

Third Parties There was general support for the proposal to extend access to
the Scheme to complainants who are not contracting parties (ie not direct
customers) in certain specified circumstances — and to confine this, in the case
of the insurance sector, to circumstances where an insured person would have
legal rights to enforce a contract under the Contracts (Rights of Third Parties)
Act 1999 or other legislation.

The latter proposal will help to clarify the position of employees covered by a
group insurance policy taken out by their employer (eg a group permanent
health policy). These have sometimes been denied access to the relevant existing
scheme on the grounds that direct claims can only be made on the policy by the
policyholder /femployer rather than by an employee, and a number of
respondents shared our concern about the need for greater clarity in this area.
Under the proposed rules, employees will have direct access to the Scheme,
provided that the policy contract makes it clear that the policy confers a benefit
on the employees (as distinct from the employer). It will therefore be important
for insurers to make explicit at the outset whether or not this is the case and we
very much welcome indications from the industry that they are proposing to
adopt a constructive approach to resolving this area of uncertainty.

Respondents also asked for clarification of the position of trustees of various
kinds. Trustees will be able to refer complaints to the Scheme, provided that
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1.20

1.21

1.22

1.23
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they have net assets of less than £1million, as noted above. We do not believe
that implementing a £1million limit is likely to cause difficulties, as the
existing schemes’ experience indicates that complaints from trustees are
rarely, if ever, made. Furthermore, trustees of occupational pension schemes
have access to the Pensions Ombudsman in respect of complaints about such
schemes. Any concerns which a trustee may have about an authorised firm
should be brought to the attention of the FSA.

Holders of shares in investment trust companies will have access to the
Scheme insofar as their complaint relates to the investment management of an
investment trust company by an authorised firm, but not to the investment
trust company itself or to the companies in which the trust invests.

Personal Representatives Some CP33 respondents asked for further
clarification of the circumstances in which personal representatives of
complainants will have access to the Scheme. Personal representatives may
include the representatives of deceased or incapacitated complainants or those
with legal authority (eg trustees in bankruptcy and those with power of
attorney). In such cases, the access test will apply to the underlying
complainant, rather than to the representative.

Customer Classification A number of respondents sought clarification on how
the proposed criteria for access to the Scheme fitted with the FSA’s customer
classification proposals. Further details about the FSA’s customer classification
proposals have been published” since the publication of CP33 and we intend
to align the criteria for access to the Scheme with these as far as possible."’
We propose to exclude ‘intermediate customers’ and ‘market counterparties’,
who do not, in our view, require this protection.

Access to the Scheme will therefore be limited to ‘private customers’ only.
However, the Scheme will not be available to all private customers. Small
businesses with a turnover of over £1million would be excluded, although the
FSA’s proposed definition of ‘private customer’ includes firms with a turnover
of under £5million. We believe that the apparent discrepancy is justified in
this context for the reasons mentioned at paragraphs 1.14-1.15 above.
Potential (as distinct from actual) customers will be entitled to use the Scheme
only where they have suffered financial loss, material distress or material
inconvenience as a result of a firm’s actions or failure to act (eg where they
have been refused a loan or insurance policy as a result of maladministration
or illegal discrimination).

CP 43: ‘Customer Classification’ published in February 2000.

The FSA’s customer classification regime will apply only to firms subject to conduct of business regulation by the

FSA.
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1.24  Authorised persons The FSMB provides that authorised persons will not be
eligible to use the Scheme, except as specified by the FSA. There was general
support for our proposal that authorised firms should have access to the
Scheme in their own right only where they meet the ‘small business’ test and
where their complaint relates to an activity which they are not themselves
authorised to conduct. (Authorised persons will, nevertheless, have access to
the Scheme where they are acting as the personal representative of a
complainant.)

Should small business complainants about insurers have access to the
Scheme?

1.25  The other key issue relating to access to the Scheme on which views were
sought was whether respondents agreed with the proposal that small
businesses should have access to the Scheme across all industry sectors. CP33
noted that this proposal would mean that small business customers of
insurers would be eligible to bring a complaint to the Scheme for the first
time.

1.26  This proposal received a mixed response. It met with strong resistance from
most (but not all) of the insurance companies who responded. (These made
up 28% of CP33 respondents.) Most of these respondents pointed to the clear
and well established distinction between personal lines and commercial lines
of business and argued that significant training would be needed to enable
staff to deal with complaints from small businesses. Some were concerned
about the potential complexity and more resource-intensive nature of the
complaints which small businesses might generate and noted that small
businesses generally have access to professional advice. Others argued that
there was no significant demand from small businesses for dispute resolution
mechanisms and therefore no need for an extension of complaints
arrangements into this area.

1.27  However, there was strong support from other sectors of the industry (eg
banks, building societies, [FAs) and from consumer bodies for a level playing
field in this area. These respondents felt that the logic — and fairness — of
applying a single approach to all sectors of the financial services industry
outweighed the potential additional burden which it might create.

1.28  The FSA appreciates that insurance companies have significant concerns about
this proposal and we have given this matter careful thought in the light of the
responses received. Whilst we recognise the distinction which the insurance
industry draws between commercial business and personal business, we are
not convinced that this necessarily makes it inappropriate or impractical to
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1.29

1.30

1.31
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extend access to small businesses in the insurance sector. Nor are we persuaded
that small business complaints in the insurance sector are intrinsically more
complex and time-consuming to handle than in other sectors.

We therefore find it difficult to justify excluding small business complaints
from the Scheme in this sector alone. We believe that this would be confusing
to consumers and unfair to firms. There is no conclusive evidence either way
as to how many extra complaints this proposal is likely to generate for the
Scheme. However, the experience of the existing schemes and the results of
our cost benefit analysis survey, which took account of the numbers of small
business complaints currently dealt with by firms, would seem to suggest that
the numbers of complaints which will be referred to the Scheme should not be
large."" In addition to the turnover limit, the £100,000 limit on awards is also
likely to restrict the numbers of such complaints to the Scheme.

We therefore propose to introduce a common definition of ‘small
business’ for all sectors, but undertake to review the position if it gives
rise to significant difficulties or increases in the volume of complaints in
the insurance sector.

Which firms should be subject to the Scheme?

In CP33, the FSA proposed that all authorised firms should be subject to the
Compulsory Jurisdiction although firms which were not permitted to do
business with potentially eligible complainants would be exempt from the
obligation to comply with the funding and complaints handling rules. This
was widely welcomed. Exempt firms will be required to certify to the FSA —
on an annual basis — that they do not conduct business which could give rise
to an eligible complaint. Alignment with FSA’s customer classification
proposals should facilitate this process.

Mortgage lenders After CP33 was published, the Government announced (on
26 January 2000) that mortgage lenders will require authorisation by the FSA
(although this is not expected to be until after N2). This means that they will

all, in due course, be subject to the Compulsory Jurisdiction of the Scheme.

All of the existing schemes except the IOB currently accept small business complaints, but, in practice, it is only in
the banking sector that anything like a significant number (6% of total cases and 17% of those requiring
investigation) is received.
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1.33

1.34

1.35
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Approximately 95% of mortgage lenders (eg banks and building societies)
will be subject to the Compulsory Jurisdiction from N2. This is because they
will require authorisation for other activities (eg deposit-taking). Their
mortgage lending activities will also be covered, as this is one of the currently
unregulated activities which will be covered by the Compulsory Jurisdiction if
conducted by an authorised firm (see paragraph 1.40 below). However, the
remaining 5% are unauthorised firms and will not be subject to the
Compulsory Jurisdiction until mortgage lending becomes an authorisable
activity. On the assumption that there will be a significant gap between N2
and the requirement for mortgage lender authorisation, the FOS plans to
make the Voluntary Jurisdiction available to these firms until they require
authorisation and transfer to the Compulsory Jurisdiction.

Credit unions Since CP33 was published, the Government has also indicated
(in November 1999) that credit unions are to be brought within the scope of
the FSMB and regulated by the FSA. However, these firms cannot be brought
into the Compulsory Jurisdiction until they require authorisation, which is
likely to be in the final quarter of 2001. Unlike some mortgage lenders, none
of these firms will be subject to the Compulsory Jurisdiction before this date
and the FOS therefore does not propose to open the Voluntary Jurisdiction to
them in the meantime.

Professional Firms In CP30'* and CP33, the FSA proposed that professional
firms requiring authorisation by the FSA at N2 should be subject to the
Compulsory Jurisdiction of the Scheme in respect of all of their regulated
activities (and any other activities falling within the Compulsory Jurisdiction).
We noted, however, that complaints against these firms might relate in part to
investment business and in part to professional services. In the interest of
providing consumers with a single point of entry for investment business
complaints, we proposed that where it appeared that any element of a
complaint related directly to the conduct of activities within the scope of the
Scheme, the complainant should be directed to the Scheme in the first
instance. The FOS would have arrangements with the professional bodies to
ensure that, where appropriate, these complaints would be passed to the
relevant professional body for disciplinary or redress purposes.

However, some respondents questioned this approach. Several favoured a
single route, but differed in their views as to whether this should be to the
Scheme or to the professional body. A number noted that the statutory basis
of the current arrangements for handling complaints against solicitors could

The FSA’s Regulation of Professional Firms (October 1999)
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not be over-ridden by alternative arrangements. Others emphasised the need
to avoid double jeopardy for firms and for complainants to be clear about
how a complaint would be handled.

We have therefore decided to modify our previous proposal to take account
of these concerns. Where a complaint is wholly or mainly about regulated
activities, we propose that it should be sent to the Scheme in the first instance
and where a complaint is wholly or mainly about a firm’s professional
services, we propose that it should be handled, in the first instance, under the
relevant professional body’s arrangements. As previously envisaged, the FOS
will seek to agree with each of the professional bodies appropriate working
arrangements to ensure that there is effective information-sharing so that
where both have an interest in the same complaint they will liaise to
determine how it should be handled and to avoid duplication.

We are conscious that professional firms which are not authorised will be able
to carry on some regulated activities (‘exempt regulated activities’) under
regulation by a professional body and without the need for authorisation by
the FSA. Similar activities carried on by a professional firm authorised by the
FSA will be within the FSA’s regulatory scope. In order to ensure consistency
of treatment in respect of such activities between authorised and exempt
firms, we propose that complaints of this kind should be handled by the
relevant professional body, rather than by the Scheme.

Lloyd’s Respondents supported our intention to make the Society of Lloyd’s
(which is currently a member of the Insurance Ombudsman Bureau) subject
to the Compulsory Jurisdiction of the Scheme (and FSA’s complaints handling
rules for firms) in respect of complaints from personal policyholders (and
small businesses) only. Complaints will continue to be handled, as now, by
the Lloyd’s Complaints Department in the first instance. Members (and
former members) of Lloyd’s will not have access to the Scheme in respect of
complaints about the conduct of regulated activities within the Lloyd’s market
permissions by the Society of Lloyd’s or their advisers / agents."’ Lloyd’s will
be required to maintain adequate alternative dispute resolution arrangements
for dealing with such complaints about the Society of Lloyd’s and
underwriting agents. Members’ advisers will be required to maintain effective
arrangements for handling any complaints from an underwriting member or
former member about their conduct of regulated activities within the Lloyd’s
market permissions.

EEA Firms In CP33, we proposed that EEA firms which would automatically
qualify for authorisation under Schedule 3, 4 or 5 to the FSMB if they sought to

See Lloyd’s Sourcebook Consultation Paper, which is currently out for consultation.
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conduct business in the UK by virtue of a ‘passport’ under one of the relevant
EC Directives should be subject to the Compulsory Jurisdiction. In practice, this
should mean that those incoming EEA firms which establish a branch in the UK
would be covered. Our proposals for the territorial jurisdiction of the Scheme
are outlined in further detail at paragraphs 1.45 to 1.48 below.

Which activities should be subject to the Compulsory
Jurisdiction?

There was widespread support from CP33 respondents for Option 2 (the
FSA’s preferred option). This would mean that authorised firms would be
covered by the Scheme on a compulsory basis for regulated activities, plus
those unregulated activities which are currently covered by the existing
schemes — ie mortgage lending, unsecured lending in the form of overdrafts,
loan accounts and credit cards, and the provision of general insurance
services by a bank or building society."

There was also substantial support for our longer term objective of moving to
Option 3 (ie bringing all of the financial services activities of authorised firms
into the Compulsory Jurisdiction), although opinions differed sharply on
whether this should happen as soon as possible or over a much longer period
of time. However, most respondents recognised the need for FOS to be able to
manage its workload before expanding further and virtually all agreed that
any move to Option 3 should take place only after further consultation and
detailed cost benefit analysis.

The FSA therefore proposes that the Compulsory Jurisdiction should
cover, at N2, all regulated activities (as defined in the Regulated Activities
Order), plus mortgage lending and unsecured lending in the form of
overdrafts, loan accounts and credit cards, where these activities are
conducted by authorised firms and the provision of general insurance
services by a bank or building society.

The Banking and Building Societies Ombudsman Schemes currently cover complaints about services provided by
banks or building societies. Complaints about insurance-related services constitute only 3% of complaints received
by these schemes.
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1.42

1.43

1.44

Which activities should be subject to the Voluntary
Jurisdiction?

The scope of the Voluntary Jurisdiction is a matter for the FOS (although the
FSA must approve the FOS’s rules). The scope of the Voluntary Jurisdiction is
potentially very wide — it can cover the financial services activities of
authorised or unauthorised firms. In CP33, the FOS indicated that the long
term aim is to offer as comprehensive a service as possible, but highlighted
the importance of ensuring that its Voluntary Jurisdiction services were made
available in a controlled way which was consistent with its ability to handle
the volume of complaints generated and with budgetary constraints. The need
for a phased approach to the opening of the Voluntary Jurisdiction was
generally recognised and accepted by CP33 respondents, although there was
widespread support for opening it up as soon as possible.

As noted above, the recent Government decision to bring mortgage lenders
into the scope of the new regulatory regime, which means that they will
ultimately be subject to the Compulsory Jurisdiction, also has implications for
the scope of the Voluntary Jurisdiction.

At N2, the FOS therefore proposes to open up the Voluntary Jurisdiction to:

eUnauthorised mortgage lenders until these transfer to the Compulsory
Jurisdiction (in order to create a level playing field); and

eUnauthorised firms whose activities are currently covered by
membership of an existing scheme - in order to avoid depriving
consumers of an existing avenue for redress (see paragraph 1.44 below).

In the longer term, the FOS will be giving thought to opening up the
Voluntary Jurisdiction, over a period of time, to:

e Authorised firms in respect of any of their financial services activities which
are not brought into the Compulsory Jurisdiction. (The FOS aims to do
this over a phased period once it has further information about the volume
and nature of these activities and is satisfied that the firms concerned have
in place effective complaints-handling policies and procedures);

* Mortgage Intermediaries There was substantial support from CP33
respondents for the FOS to bring mortgage intermediaries into the
Voluntary Jurisdiction, in view of the Government’s decision to bring
mortgage lenders within the regulatory scope of the FSA (and thus the
Compulsory Jurisdiction). The Council of Mortgage Lenders (CML) has
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indicated that it may want to explore with the FOS and the Mortgage
Code Compliance Board (MCCB) the possibility of making it compulsory
for mortgage intermediaries which subscribe to the Mortgage Code to join
the Voluntary Jurisdiction and the FOS will pursue this with the CML and
the MCCB in due course; and

e General Insurance Intermediaries A number of respondents also favoured
bringing general insurance intermediaries into the Voluntary Jurisdiction
as soon as possible, preferably by way of an arrangement with the General
Insurance Standards Council (GISC). As indicated in CP33, the FOS also
favours this in principle, but needs to have a clearer view of the nature
and volume of complaints that might be received. FOS is in discussion
with GISC about interim arrangements. As a transitional measure, FOS
would intend to offer the small number of providers of general insurance
services which have joined the Insurance Ombudsman Bureau the ability
to join the Voluntary Jurisdiction at N2 so that their customers will not be
prejudiced. This will also apply to non-authorised subsidiaries of banks or
building societies.

What should the territorial scope of the Scheme be?

Respondents generally supported CP33’s proposal that the Scheme should
cover authorised firms doing business in or from the UK. As noted at
paragraph 1.39 above, in practice, this would mean that all firms operating in
the UK which required FSA authorisation (including branches of overseas
firms based in the UK) would be covered. The extent to which business
conducted into the UK via the Internet would be covered (ie where providers
were outside the UK) was of concern to some respondents. This led them to
argue that firms conducting business into the UK on a services basis which
did not require authorisation should, nevertheless, also be included within the
scope of the Scheme. Some also suggested that there should be a UK residence
qualification for complainants.

We recognise the force of these concerns but do not think that amendment of
the policy proposed in CP33 provides an appropriate solution for a number
of reasons. In terms of EEA firms, the proposal is consistent with European
Commission initiatives currently in train to create a network of EEA redress
mechanisms. Furthermore, the ability to enforce awards made by the FOS in
the UK against firms based in other EEA Member States would be
problematic. The need for extensive translation facilities would also add to
the complexity — and expense — of the process.
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This problem is not, of course, confined to incoming EEA firms passporting
into the UK on a services-only basis. It also arises where consumers do cross
border business with firms based in countries outside the EEA. The FOS has
given thought to whether or not the Voluntary Jurisdiction should be made
available to overseas firms not requiring FSA authorisation in respect of
business done with UK consumers. However, the same jurisdictional and
enforcement problems arise. The FOS has therefore decided not to open the
Voluntary Jurisdiction to such firms at present, but will keep this matter
under review in the light of developments.

The FSA believes that the solution to this problem lies, in the EEA context, in
the creation of a comprehensive and complementary system of redress
mechanisms across the EEA for financial services and we are working with the
European Commission in support of this initiative. In the meantime, (and in
the longer term as far as non-EEA countries are concerned), we aim, as far as
possible, to put in place appropriate disclosure requirements (supplemented by
consumer education initiatives) to ensure that consumers know whether or not
a particular firm is covered by an ombudsman scheme (or equivalent) and we
will seek to alert consumers to the need to check the status of any firm with
which they propose to do business. The FOS also proposes to develop
appropriate liaison arrangements with its counterparts in the EEA (and
beyond) so that complainants can be referred to the appropriate scheme.

Limits on awards

Respondents were in broad agreement with the proposed overall limit of
£100,000 on money awards and with the proposal to review this limit every 3
years. Some (in particular, consumer bodies) felt that an increase to reflect
inflation was appropriate. However, the existing schemes have confirmed that
this limit has not, in practice, been a problem, and the Ombudsman will, in
any case, be able to recommend awards in excess of this limit, where he
considers it appropriate.

We have therefore decided to keep to the original proposal of a £100,000
limit, but will review this in the light of experience within 3 years of N2
and every 3 years thereafter.

A significant number of respondents favoured the introduction of sub-limits (in
the region of £1,000-£2,500) for distress and inconvenience awards to ensure
consistency and provide certainty for firms. However, support for this came
almost exclusively from the investment business sector and consumer bodies
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were opposed to any such limits. Higher awards have sometimes been
appropriate in other sectors because of the nature of the business, but there is
insufficient evidence at this stage to justify setting different limits for different
sectors. The FOS intends to put in place appropriate mechanisms within the
Scheme to ensure a consistent approach to similar cases across all sectors. It
also intends to develop — and publish — clear guidelines on how and in what
circumstances such awards would be made.

On this basis, the FSA does not propose to set any sub-limits on
particular types of award at this stage, but will keep this matter under
review in the light of experience.

Scheme rules, standard terms and costs rules

There was little dissent from the FOS’s proposals in relation to the Scheme
Rules, which will cover the procedure for considering complaints, the
circumstances in which a complaint could be terminated early and the matters
to be taken into account in reaching a fair and reasonable decision.

There were a number of comments concerning the European Convention on
Human Rights (ECHR). Some focused on precisely how the FOS will apply it
in practice. Some firms feared complainants would request hearings
unnecessarily. Some consumer bodies feared that firms would request hearings
and that complainants would suffer if the firms were legally represented. Only
time will tell how often hearings are actually requested and by whom.

The FOS will provide complainants and firms with full details of its
procedures, including those arising from ECHR obligations, and these will be
updated regularly to reflect how the courts interpret the Human Rights Act
1998. In some cases, before an Ombudsman issues a determination, he will
need to hold an oral hearing in public or private. This will be the case in
particular if either party requires an oral hearing and the ECHR guarantees
apply. The Ombudsman will control the proceedings and ensure that an
unrepresented party is not disadvantaged.

Some firms commented on the proposal to give the Ombudsman wide powers
concerning the admissibility of evidence, and contrasted this with what would
happen in court. In fact, courts have very wide discretion to admit and
exclude evidence, and to say how it should be provided, and the proposed
rules for the Scheme are based on those recently adopted by the courts.
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FOS Standard Terms

There was a general welcome for the proposal that the Standard Terms
(governing the Voluntary Jurisdiction) should implement the relevant rules for
the Compulsory Jurisdiction — so that complaints proceed in substantially the
same way whether in the Compulsory Jurisdiction, the Voluntary Jurisdiction
or partly in one and partly in the other.

There will therefore be a harmonised set of rules for both the
Compulsory and Voluntary Jurisdictions covering complaint handling by
firms, and the jurisdiction, procedures and funding of the Scheme. In the
Voluntary Jurisdiction, firms will not be required to report to the FSA but
will have to give notice to the FOS (and agree arrangements for handling
current complaints) before withdrawing from the Scheme. They will also
be required to keep records of complaints for a sufficient period to enable
them to co-operate with the Ombudsman where complaints are referred
to the Scheme.

FOS Cost Rules

The FSMB gives the FOS a limted power to make Costs Rules in certain
circumstances. It permits the FOS to make rules enabling the Ombudsman to
require a complainant to contribute to the Scheme’s costs (but not to the
firm’s costs), although he may do so only where the complainant’s conduct
was improper or unreasonable or where he was responsible for an
unreasonable delay. However, the FOS noted in CP33 that consumers would
have to be given ‘costs warnings’ before any such awards could be made and
indicated that it did not propose to exercise this power. This received strong
support from consumer bodies who agreed that complainants should not be
at risk of being ordered to pay any costs, as this could discourage legitimate
complaints. Some firms who responded to CP33 felt that complainants should
be required to pay costs to the firm if the complaint was not upheld.
However, as noted above, the FSMB specifically prevents this.

The FOS has therefore decided not to make rules enabling the
Ombudsman to make costs awards against complainants.

There is, however, one area where the FOS does propose to make Costs
Rules. Where a complaint is upheld, the Ombudsmen in the existing schemes
may, in appropriate circumstances, include within their awards an element to
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compensate the complainant for costs which he has reasonably incurred. The
FOS proposes to continue this practice. However, under the FSMB, compen-
sation of this kind cannot be included in the Ombudsman’s award, and must
be separately provided for by Costs Rules.

The FOS therefore proposes to make Costs Rules enabling the
Ombudsman (in appropriate cases) to make an award against a firm for
costs reasonably incurred by the complainant.

Complaints against the FOS

There was widespread approval for the proposal to appoint an independent
Complaints Commissioner to deal with complaints about the handling of a
case by the FOS (as opposed to the merits of the decision) and to report to the
FOS Board with recommendations for improvements in procedures, where

appropriate.

The FOS Board will appoint an independent Complaints Commissioner
before the FOS acquires its statutory powers.

Funding the Scheme

Chapter 5 of CP33 set out the proposed funding arrangements which would
apply, via rules made by the FSA, to firms in the Compulsory Jurisdiction of
the Scheme and, via the FOS’s Standard Terms, to firms in the Voluntary
Jurisdiction. However, we noted that the complexity and diversity of the
funding issues were such that the proposals would need to be reviewed and
refined in further consultation with the industry and in the light of experience
of operating the new Scheme.

The proposal to set up an Industry Funding Group (IFG)" to assist with this
work was widely welcomed and this was set up shortly after the publication

The IFG is made up of representatives from the Association of British Insurers (ABI), Association of Friendly
Societies, Association of Independent Financial Advisers (AIFA), Association of Private Client Investment Managers
and Stockbrokers (APCIMS), Association of Unit Trusts and Investment Funds (AUTIF), British Bankers Association
(BBA), the Board of The Office of the Banking Ombudsman, the Board of the Insurance Ombudsman Bureau, the
Investment Ombudsman Committee, the Building Societies Association (BSA), British Health Care Association
(BHCA), Fund Managers’ Association (FMA), FSA Small Business Practitioner Panel, London Investment Banking
Association (LIBA), Futures and Options Association (FOA) and the Life Insurance Association (LIA).
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of CP33. We have been working closely with the IFG on the main issues to
emerge from the consultation exercise and are grateful to the members of this
group for their valuable input in refining our proposals.

Whilst a number of broad principles have now been agreed, the IFG is
continuing to work closely with us on fine-tuning the detailed mechanism for
allocating the levy between the different industry sectors to make these as fair
as possible. Our proposals also need to take account of how the FSA itself
will be funded, on which a consultation paper is due to be published shortly.
We have therefore decided to consult separately on the draft funding rules,
which will be published later in the year, as will the details of the proposed
FOS budget. The rest of this section therefore provides feedback on the
funding proposals contained in CP33 and sets out the broad principles which
have been agreed.

There was general support amongst respondents for the overall methodology
proposed in CP33, but a range of comments on some of the more detailed
propositions. Respondents agreed that it would be essential to keep the
funding mechanism under review in the light of experience.

The main points to emerge were as follows:

* General levy/case-related charge ratio: The proposed 50/50 split between
the general levy and the case-related charge was seen as a reasonable
starting point by most respondents. However, there was a very strongly
held view that it was inappropriate to collect 100% of budgeted annual
operating costs on account at the beginning of the year — FOS now plans
to offer a facility for quarterly collection, if possible by direct debit.

e Allocation of costs: There was general agreement that contributions to the
funding of the scheme should be related to the budgeted costs for each
industry sector in order to reflect the extent to which different sectors
generate different volumes of complaints. We therefore propose to have
separate ‘contribution groups’ for each of the three case-working divisions
— Investments, Banking and Loans, and Insurance, with sub-groups within
the Investments division to reflect the different types of business which this
division will cover. Costs will be allocated on the basis of budgeted costs
for each of the three divisions and where a firm’s business falls into more
than one division, its levy will be calculated accordingly.

e Matrix There was general support for the concept of the matrix approach
as a means of allocating costs between the various different types of firms,
but, as expected, respondents highlighted the need to refine the illustrative
matrix in some respects to rectify certain anomalies. However, the decision
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to move to a divisional basis for the allocation of costs removes the need
to group firms from different industry sectors into comparable bands.

It also makes possible a more sophisticated distribution of costs between
individual firms. Rather than grouping units of measure into specific
bands, it is now proposed to adopt a simple proportionate levy related to
each unit of measure. This will mean that each firm will pay a
contribution more exactly related to its volume of activity. Members of the
IFG are currently working with us to refine and develop the levy basis in
the light of these comments in order to achieve an outcome which is as
fair as possible for all concerned.

e Units of Measure There was general support for the proposed units of
measure, although opinion was divided amongst independent financial
advisers as to which measure (turnover or the number of Approved
Persons) was the more appropriate and there was some support for
adopting a transaction-based approach (rather than turnover) across the
board. Following further consultation with the IFG and representatives
from the Recognised Professional Bodies, the current thinking on units of
measure is as follows:

Category of firm Unit of measure

Deposit takers Number of relevant accounts
General Insurers Relevant gross premium income
Long term/life insurers Relevant gross premium income
Fund managers Relevant funds under management
Stockbrokers/future&options dealers No. of relevant Approved Persons
Independent Financial Advisers No. of relevant Approved Persons
Professional Firms Relevant Turnover

(Most firms indicated that they did not anticipate too much difficulty in
identifying their relevant (ie retail) business for funding purposes,
although we are giving further thought to how this will be achieved in
relation to units of measure such as approved persons.)

e (Case-related charge The benefits of calculating this on a flat-rate basis
initially were generally accepted. However, there was considerable support
for the FOS’s proposal to explore, in the light of experience of operating
the Scheme and in consultation with the industry, the feasibility of moving
in the longer term to ‘tiered’ charging (ie different charges depending on
the stage at which a case is settled) and the FOS proposes to pursue this.
Many respondents also flagged the need for a specific definition of what
will constitute a ‘case’ for charging purposes. Most felt that the cost of
dealing with enquiries, complaints outside FOS’s jurisdiction and frivolous
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and vexatious complaints should be excluded. (A definition of a
‘chargeable case’ will be included in the draft funding rules.)

e Weighted scale for smaller firms There was a mixed response to the
suggestion that smaller firms should pay a proportionately lower amount
in relation to their unit of measure than larger firms. We are currently
considering with the IFG, whether, in fact, the need for weighting falls
away, in the light of the decision to move to a divisional approach, since
this removes the need to allocate firms to broad bands and enables us to
differentiate between firms’ charges on a more individual basis.

* Special pooling arrangements The concept of pooled arrangements for
very small firms — eg cash plan health providers, credit unions (once
included) and small friendly societies — received a particular welcome from
these sectors, which fear that the case fee might otherwise outweigh the
value of the claim. We are currently considering, with representatives from
the relevant industry trade associations, how, in practice, such an
arrangement might work.

e Establishment / Transitional Costs The majority of respondents felt unable
to comment on proposals for recovering transitional costs in the absence
of detailed information about what these costs are likely to be.

We propose to include information on transitional costs at the same time
as details of the FOS’s proposed budget are published.

e Funding arrangements for the ‘start-up’ year. Those who commented on
this point agreed that it made sense for the whole of the transitional year
in which N2 falls to be funded on the basis of the existing schemes’
funding arrangements, with the balance being passed to the FOS at N2 in
order to avoid the need for a further levy by the FOS at N2. This has now
been agreed and incorporated into service level agreements with each of
the schemes.

e Proposed funding arrangements for the Voluntary Jurisdiction Very few
respondents commented specifically on the proposed Voluntary
Jurisdiction arrangements, but those who did agreed that the Voluntary
Jurisdiction should be funded along as similar lines as possible to the
Compulsory Jurisdiction.

Complaints handling by firms

1.64  The FSA’s proposals for the new rules governing the way in which authorised
firms should handle consumer complaints were set out in Chapter 6 of CP33.
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These proposed that common standards of complaints handling should be
introduced for all firms which would be subject to the Compulsory Juris-
diction of the Scheme. The FOS indicated that it intended to apply these
standards — via the Standard Terms — to firms which chose to participate in
the Voluntary Jurisdiction.

In summary, CP33 proposed that firms should be subject to a general
requirement to have in place an appropriate written complaints procedure
and to ensure that this was operated effectively. This would be supplemented
by a number of specific rules setting out the minimum standards which these
procedures would be expected to meet, including requirements on firms:

e to publish complaints procedures and make them easily available to
consumers;

® to investigate complaints promptly, within appropriate timescales;

e to offer appropriate levels of redress where complaints were upheld;

e to keep records of complaints and report aggregate data to the FSA;

® to co-operate with the Scheme in its investigation of complaints.

Most respondents welcomed the intention to introduce consistent standards
of complaints handling across the financial services industry and supported
most of the FSA’s proposals. Many firms considered that their existing
procedures already complied with the principles outlined in CP33 which, to a
large extent, reflected best practice. As indicated in CP33, in establishing their
complaints handling procedures, firms may wish to take account of British
Standard 8600:1999 — ‘Complaints Management Systems — Guide to Design
and Implementation’. Firms may obtain a copy of BS8600, free of charge,
from the FSA on request.

The main concerns expressed by firms related to:

e the proposed definition of ‘complaint’ for record keeping and reporting
purposes;

e the proposed requirements to publicise complaints procedures;
e the time limits for handling complaints; and

e the time limits for keeping records of complaints.
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Definition of complaint

1.68  CP33 proposed that the definition of a complaint for the purposes of firms’
internal complaints handling procedures should be widely drawn and include
any written or oral expression of dissatisfaction, whether justified or not. For
the purposes of referring a complaint to the Scheme, however, CP33 proposed
that the complaint should also involve an allegation of financial loss, material
distress and/or material inconvenience.

1.69  The FSA’s aim in proposing the adoption of a wide definition by firms was to
ensure that they treated all complaints from consumers on a fair and
consistent basis. Whilst respondents, particularly consumer groups, were
supportive of this aim, the large majority of firms raised serious concerns
about using this definition for record-keeping and reporting purposes. They
felt that capturing complaints information on this basis could lead to
significant additional administrative burdens and costs.

1.70  The FSA continues to believe that, as far as the general complaints handling
requirement is concerned, a wide definition of complaint is essential. Firms
should have procedures in place to deal with any expression of dissatisfaction
which they receive — whether oral or written, serious or trivial. However, we
recognise the concerns raised by firms about the costs involved in establishing
systems to record and report to the FSA all such expressions of
dissatisfaction. In many cases (particularly oral complaints), firms will be able
to resolve a complaint on the spot — by means of a simple apology or an
explanation. In such circumstances, it will not be necessary or appropriate to
invoke the full complaints procedure and we have, therefore, modified our
proposals to accommodate these concerns.

We have therefore concluded that the wider definition of complaint
should apply for the purposes of the general requirement on firms to
have appropriate procedures for handling complaints, but that authorised
firms should be required to keep records of — and report to the FSA on -
complaints only if they involve an allegation of financial loss and/or
material distress or material inconvenience and relate to an activity
within the jurisdiction of the Scheme. This will bring the definition for
record keeping and reporting purposes into line with the definition of
complaints which can be handled by the Scheme.

Requirement to publicise procedures

1.71  Respondents generally supported the FSA’s various proposals designed to
improve the accessibility of firms’ complaints procedures and to publicise
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their ‘membership’ of the Financial Ombudsman Service. However, a number
of firms emphasised the need for a reasonable lead time to enable them to
revise their existing literature to take account of these requirements.

The draft rules therefore provide firms with a transitional period until 1
January 2002 to bring their literature into compliance with this
particular requirement.

Respondents also supported the proposal to make contact details for
complainants available on the FSA Register of authorised firms. However,
several noted that it might, in some cases, be more appropriate for the contact
point to be a department rather than a designated (ie named) individual and
we have built this flexibility into the rules.

Time limits

The current time limits for dealing with a complaint vary widely and CP33
proposed the following standard time limits for all firms:

e atotal of 8 weeks for a firm to resolve a complaint under its internal
procedures before it becomes eligible for referral to the Scheme, (with a
requirement that the firm send a holding reply to the complainant after 4
weeks if it is unable at that stage to send a final reply);

e a maximum of 6 months for a complainant to refer a complaint to the
Scheme if he or she remains dissatisfied with the final response from the
firm;

e alignment with the English law of limitations in respect of the time limit
for making a complaint to the Scheme after the act or omission giving rise
to the matter in question.

The majority of respondents were content with the proposed overall 8 week
time limit for firms to resolve complaints before complainants must be
informed of their right to refer their complaint to the Scheme. However, there
was widespread misunderstanding about the effect of some of the other
proposals — in particular the 4-week rule — which we need to clarify.

A number of respondents were concerned about what they saw as the
introduction of a 4-week time limit for completing complaints, which they
felt would be unduly burdensome and would prevent them from dealing
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properly with complaints. However, this is not the intended effect of the
proposal. The purpose of the 4-week limit is to ensure that the complainant is
informed of progress if the firm is not in a position to accept or reject the
complaint at that stage. Whilst we would hope that firms will aim to resolve a
significant proportion of complaints within this time frame, we recognise that
a longer period of time will be needed in some cases.

Some large firms which operate a two-tier complaint handling procedure (eg
local branch and then head office) expressed concern about the proposed 8-
week time limit. They feared that delays by complainants in embarking on the
second stage of the process could reduce the overall time available to the firm
for completing the complaints process and result in a large number of
additional complaints being referred to the Scheme unnecessarily. However,
this was not our intention.

Appropriate arrangements for the escalation of complex complaints within a
firm are a key part of an effective complaints procedure. They should not,
however, mean that a complainant is unduly inconvenienced or has to wait
longer to have his or her complaint resolved. The rules therefore make it clear
that where the firm has sent a final response to the complainant at the first
stage (eg local level), but the complainant has a right to pursue the matter at a
higher level within the firm, the overall time limit of 8 weeks will apply to the
whole process, provided that the complainant exercises his right of ‘appeal’
promptly. If, however, the complainant takes more than a week to indicate
that he or she wishes to pursue the matter further, the extra time taken for
him or her to do so will not count for the purposes of the 8-week limit. We
would expect firms operating this sort of complaints procedure to provide
their customers with easy access to the next stage of the process.

Some respondents were concerned that all complaints would have to be referred
to the Scheme at the end of the 8-week period. However, this is not the case.
The point of the 8-week rule is to ensure that complainants are informed that
they have the right, if they so wish, to refer their case to the Scheme at that
stage (rather than having to wait, as now, for the firm to send them a ‘deadlock’
letter). It will not prevent the firm from continuing to investigate the complaint
if the complainant is satisfied with the progress that is being made and does not
wish to exercise this right. The draft rules make this clear.

We recognise that delays in handling a complaint may arise for reasons
outside a firm’s control (eg delays by the consumer or by a third party in
providing information) and that this could result in complaints being passed
to the Scheme before the firm has had a reasonable opportunity to resolve the
complaint. Where this is the case, the FOS may decide that it is appropriate to
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delay the point at which the complaint is treated as a ‘case’ for charging
purposes.

The proposed 6 month time limit for complainants to refer cases to the
Scheme after receiving a final reply from the firm met with general approval,
as did the proposal to mirror the English law relating to the limitation of
actions and these are reflected in the draft rules. Some concern was expressed
about the need for firms to have clarity about the circumstances in which the
Ombudsman would exercise discretion to extend these time limits. The draft
rules therefore specify that the Ombudsman may only extend these time limits
in exceptional circumstances and provide guidance on what those
circumstances might be.

Reporting requirements

CP33 proposed that firms subject to the Compulsory Jurisdiction of the
Scheme should be required to provide the FSA with bi-annual returns
containing the following details:

e the number of complaints received;

e the percentage of complaints resolved within the 4 week and 8 week
period; and

e a breakdown according to the subject matter of those complaints.

The FSA noted that the introduction of such requirements for firms which are
prudentially supervised only would be a new departure in this area and
sought views on whether it would be unduly burdensome for these firms to
provide such data. However, the responses were inconclusive on this point.

A large number of firms did not comment. A significant number of those who
did comment indicated that the reporting requirements would be burdensome
for them and that a transitional period would be needed, but their concerns
appeared to stem largely from the need to introduce new systems to capture
data on the basis of the wider definition of ‘complaint’. (This should now fall
away in the light of our revised proposals.) However, some smaller firms
indicated a preference for the new reporting requirements to be annual, rather
than bi-annual. A more widespread concern was the purpose of collecting this
information — in particular, whether it would be used for comparative
information purposes or ‘naming and shaming’.
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We believe that our decision to adopt the narrower definition of ‘complaint’
for reporting purposes will go a long away to alleviating concerns about the
potential additional administrative burden. The survey of a sample of firms
which we conducted for cost benefit analysis purposes appears to support this.

Whilst we still consider it appropriate to require reports from firms on a
twice-yearly basis, we are conscious of the need for firms to have time to
put appropriate systems in place to enable them to meet this requirement.
We therefore propose to require firms to report complaints information
to the FSA once only in respect of the last 6 months of the first full year
after the rules come into force. We also plan to align the timing of these
reports as far as possible with FSA’s other reporting requirements in
order to streamline the process for firms. This data will provide the FSA
with valuable regulatory feedback, including early warnings of potential
problems with particular firms or products, and could also highlight the
need for consumer education initiatives in specific areas. The use of such
data for comparative information purposes is something to which we will
be giving further thought in the light of the specific recommendation on
this point in the recent Cruickshank report.

CP33 also sought views on what the appropriate categories of complaint
might be for reporting purposes and the general consensus was that categories
should be relatively general and broad. A list of approximately 20 categories,
based on respondents’ suggestions, is included in the draft rules as an annex
to the complaints-handling rules for firms. The FSA would welcome views on
these categories and on the different products/services on which firms should
be required to report.

Record-keeping requirements

The record-keeping requirements proposed in CP33 sought to link the
proposed requirement to keep records of complaints to a firm’s monitoring
cycle. However, most respondents indicated that they would prefer the
record-keeping requirement to be for a set period. Many also noted that the
proposal represented a reduction in relation to current requirements (and
existing practice) and indicated that they would prefer to keep such records
for much longer, in line with their other records.
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We therefore propose to require authorised firms to keep records of
complaints for a minimum period of 6 years. This requirement will not
apply to Voluntary Jurisdiction participants, but they will be required
(via the Standard Terms) to keep complaint records for a sufficient period
of time to enable them to co-operate with the Ombudsman where
complaints are referred to the Scheme. (The narrower definition of
complaint will apply for these purposes.)

Information-sharing arrangements between the FOS and the FSA

Whilst the need to respect the confidentiality of information supplied to the
Ombudsman is accepted (and is specifically covered in the rules relating to the
Scheme), there are circumstances in which it would be appropriate for
information to be passed to the FSA. Most respondents who commented on
this point emphasised the importance of appropriate information-sharing
arrangements between the FSA and the FOS, since the latter will play a
crucial role in enabling the FSA to fulfil its consumer protection objective.

A Memorandum of Understanding between the FSA and the FOS which,
amongst other things, covers the circumstances in which information will
be shared has now been drawn up and the relevant section is attached at
Annex C.

Co-operation with the Ombudsman by firms

CP33 proposed that firms should be required to co-operate fully with the
Ombudsman in the course of his investigations, including responding to
requests for documents, attending any necessary oral hearings and complying
promptly with any settlements or awards. This was supported by respondents
and has been incorporated into the draft rules. However, most respondents
felt that the proposal to encourage firms not to take precipitate action (such
as instituting legal proceedings) which would prejudice the resolution of a
bona fide complaint would restrict their rights unduly.

We have therefore decided not to include such a provision in the rules or
guidance.
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2 Commentary on the draft

2.1

2.2

2.3

2.4

rules and guidance

The draft rules relating to the handling of complaints by firms and to the
operation of the Scheme are set out in Annex A. These rules will form part of
a block on Redress, covering complaints and compensation, in the FSA
Handbook of Rules and Guidance.

The structure of the draft rules deserves special comment. Under the FSMB,
the FSA is responsible for the complaint rules relating to authorised firms, but
responsibility for the rules relating to different aspects of the Financial
Ombudsman Service is shared between the FSA and the FOS. (The FOS rules
are subject to FSA approval.) The draft rules relating to the Scheme have
therefore been written by the FSA and the FOS, with each organisation
drafting the rules for which it will have responsibility under the FSMB, but
careful co-ordination has been essential.

In the interests of drafting the rules in a format which will be comprehensible
and accessible to those who will have to refer to them, we have sought to
produce a single, coherent set of rules, rather than a series of separate
instruments which mirror the FSA’s and the FOS’s different areas of
responsibility under the FSMB.

The draft rules therefore follow the sequence of the complaints handling
process and are divided into four chapters as follows:

(1) Complaint handling procedures for firms;

(2)  Jurisdiction of the Financial Ombudsman Service (‘the Jurisdiction
Rules’);

(3) Complaint handling procedures of the Financial Ombudsman Service;
and

Financial Services Authority 33



2.5

2.6

2.7

2.8

16

(4) Standards Terms (ie the contractual terms for participation in the
Voluntary Jurisdiction).

As explained in Chapter 1, the rules relating to the funding arrangements for
the Scheme (which will form a fifth chapter) are not included in this paper
and will be published separately later in the year.

We have aimed to ensure, wherever possible, that requirements relating to the
Compulsory and the Voluntary Jurisdiction (eg access to the Scheme) are
identical. In order to avoid duplication and undue complexity, a substantial
number of rules are therefore ‘common’ rules (ie rules relating to both
jurisdictions, which will be made by both the FSA and the FOS under powers
derived from different sections of the FSMB). However, the Handbook will
contain a document indicating under which powers the various rules are made.

The draft rules are based on the provisions of the FSMB as it currently stands.
Transitional provisions will be made under the FSMB, once enacted, but we
expect that the Scheme will be able to deal with complaints which the
relevant predecessor schemes would have been able to handle. The draft rules
contain (at the end of Annex A), some transitional provisions designed to
provide firms with the necessary time to adapt to the new requirements
contained in these rules.

These rules will replace a range of different requirements which currently
apply to the eight existing schemes, four of which are part of the current
regulatory system and four of which are voluntary schemes set up by the
industry. They cover not only the complaints handling requirements relating
to firms, but also the terms of reference of the new single ombudsman
scheme. It is therefore difficult to quantify how far they represent a reduction
in comparison with existing requirements. These vary from sector to sector
and even between firms, as some firms are currently subject to two or more
schemes. However, we believe that they represent a significant simplification
and streamlining of the requirements to which firms are currently subject.

Chapter 1: Complaint handling procedures for firms

These rules will apply to authorised firms subject to the Compulsory Jurisdic-
tion (unless exempt — see paragraph 2.9 below) and (with certain exceptions)
to those firms which choose to participate in the Voluntary Jurisdiction.'® They

The requirements relating to firms in the Compulsory Jurisdiction will be applied (with a few modifications) to
participants in the Voluntary Jurisdiction on a contractual basis under the ‘Standard Terms’ (which form Chapter 4
of the draft rules).
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2.9

2.10

2.11

2.12

set out the internal complaint handling procedures which these firms must
establish, the main features of which are summarised below.

All authorised firms in the Compulsory Jurisdiction and participants in the
Voluntary Jurisdiction are required to establish and operate appropriate and
effective internal complaint procedures, which must comply with the
requirements set out in these rules (1.3.1). However, authorised firms may be
exempt from these complaint handling rules (and from the funding rules) if
they certify to the FSA at the time of authorisation, and on an annual basis
thereafter, that they do not conduct — and have no reasonable likelihood of
conducting — business activities which are subject to the Compulsory
Jurisdiction with ‘eligible complainants’(1.1.4).

For the purposes of this general requirement, the term ‘complaint’ includes any
expression of dissatisfaction (whether oral or written) about financial services
activities. However, for reporting and record-keeping purposes — and for the
purpose of referral to the Financial Ombudsman Service — a complaint must
involve financial loss, material distress or material inconvenience and be about
activities which fall within the jurisdiction of the Financial Ombudsman Service.

Firms must ensure that all relevant staff members (and appointed
representatives) are aware of — and act in accordance with — their complaint
procedures. Wherever possible, they should arrange for complaints to be
handled or reviewed by a member of staff with sufficient experience and
authority and who was not involved in the matter which is the subject of the
complaint. They should also ensure that they have in place appropriate
management controls to ensure that complaints are handled fairly,
consistently and promptly and that any recurring or systemic problems are
identified and remedied.

Accessibility

A firm’s complaints procedures must be published and their existence
(together with the firm’s ‘membership’ of the Financial Ombudsman Service)
must be drawn to the customer’s attention either at the first point of contact
or when the customer is first provided with documentation. Copies of a firm’s
complaints procedures should made available to consumers on request and
must be sent to complainants as soon as a complaint is received, unless their
complaint can be resolved on the spot. Reference should be made to a firm’s
‘membership’ of the Financial Ombudsman Service in all official stationery
and marketing literature. (The rules allow firms a transitional period until

1 January 2002 to amend their stationery and literature in order to comply
with this requirement.)
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2.13

2.14

2.15

2.16

2.17

Complaints should be acknowledged promptly and acknowledgements should
include details of the relevant contact point within the firm. Firms must also
supply the FSA with a contact point for complainants (either a named
individual or a department) which will be published on the FSA’s Register.

Time limits

A firm has a maximum of eight weeks from receipt of a complaint in which to
try to resolve it before the complaint becomes eligible for referral to the
Scheme (1.4). However, if, after 4 weeks, it is not in a position either to
accept or reject the complaint, it must write to the complainant to explain
why it needs more time. Where a firm decides to reject a complaint, it must
give its reasons for doing so. Where it makes a settlement offer which the
complainant accepts, it must comply with that settlement promptly (1.5.1).

If the firm has not resolved the complaint at the end of the 8-week period, or
at the point when it sends a final response either accepting or rejecting the
complaint, if this is sooner, the firm must inform the complainant of his right
to refer his complaint to the Scheme if the complaint involves an allegation of
financial loss or ma